
HIGH COURT FORM NO.(J) 2 
HEADING OF JUDGMENT ON ORIGINAL APPEAL 

 
IN THE COURT OF THE CIVIL JUDGE, SONITPUR, TEZPUR 

Present: N. Bhatta,  
Civil Judge 

   Sonitpur, Tezpur. 
 

05th March’ 2022 

      MISC. APPEAL NO. 2/2022 

     Sri Kamal Tibrewala 
    Son of Late Ram Krishna Tibrewala 
    Resident of – Ganesh Building, Nepalipatty 
    PO- Tezpur 
    Dist - Sonitpur, Assam 

         ----- Appellant/Defendant  

    -Versus- 
 
     Sri Krishna Kumar Agarwal  
    Son of Sri Gauri Shankar Agarwala 
    Resident of SANGAM, 2 Wood Street, Flat 2D 
    Park Street, Kolkata - 700016 
    (Represented by his attorney and young brother,  
     Sri Rakesh Kumar Agarwala, resident of B. G. Road, 
     Biswanath Chariali, PO & PS- Biswanath Ghat, 
     District – Biswanath, Assam 

      
       ------ Respondent/Plaintiff 

 
This appeal has been preferred U/O-XLIII Rule 1 (r) of CPC 
against the order dated 20-01-2022 passed by the learned 
Munsiff No.1, Tezpur, Sonitpur in Misc.(J) Case No.12/2021 in 
Title Suit No.19 of 2021, and came up for final hearing on 09-02-
2022 in presence of following Advocates:-  

 
Learned Advocate appearing for the Appellant : - Mr. A. Goswami 
Learned Advocate appearing for the Respondent : - Mr. S. K. Singh 
 

 J U D G M E N T 

 

1. The instant Misc. Appeal is filed by the defendant appellant 

against under order XLIII Rule 1 (r) of C.P.C. against the order 

dated 20-01-2022 passed by Learned Munsiff No.1, Tezpur in 

Misc. (J) Case No.12/2021 in TS No.19/2021 whereby the 
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respondent/plaintiff obtained an temporary injunction and the 

learned trial court below passed an order directing the Opposite 

party refraining from running the filling petrol pump.  

PLAINTIFF /RESPONDENT’S CASE 

2. That the appellant opposite party (defendant) is the sole 

proprietor of the filling station namely M/S Agarwala Barua & 

Co. That the respondent plaintiff has been running the filling 

station for around last six years on the strength of general 

Power of Attorney granted to him by the appellant defendant. 

That the Irrevocable General Power of Attorney was executed 

by the  appellant defendant in favour of the respondent plaintiff 

for the five years on 18-11-2016 but came into effect on and 

from 31-01-2017. That the  respondent plaintiff had invested 

money more than Rs.12,00,000/- (Rupees Twelve Lakhs). Apart 

from personal investment, this respondent plaintiff took a loan 

of Rs.24,00,204/- ( Rupees Twenty Four Lakhs Two Hundred 

Four) only for running the filling station. That the respondent 

plaintiff was supposed to run the filling station for five years i.e. 

till 31-01-2022 on the strength of Irrevocable General Power of 

Attorney executed on 18-11-2016. However, time mentioned in 

the Irrevocable General Power of Attorney, as stated above, 

becomes immaterial because till the accounts are settled and 

the entire investments made by the respondent plaintiff and 

that of the another firm is paid back, this respondent plaintiff 

shall have the right to continue to possess, manage, supervise, 
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look after and to make his livelihood earned from the filling 

station. However, this was not happen. The respondent plaintiff 

has been overthrown by use of force on 29-07-2020 by the 

appellant defendant and his hired hooligans, goons, agents, etc. 

Hence, the respondent plaintiff field the Title Suit No.19/2021 

under Section 6 of Specific Relief Act for restoration of 

possession of the respondent plaintiff on the petrol pump, 

namely, M/s Agarwala Barua & Co., and the land beneath it and 

to prevent the appellant defendant permanently prohibited from 

disturbing peaceful possession till this respondent plaintiff is 

legally dispossessed by the appellant defendant following due 

procedure of law. The respondent plaintiff also filed injunction 

petition [Misc.(J) case No.12/2021] under Order 39 Rule 1 and 

2 read with Section 151 CPC  along with the T.S. No.19/2021 

for issuance of an ad-interim injunction preventing the appellant 

opposite party (defendant)  from running and managing the 

filling station namely M/s Agarwala Barua & Co., since forcibly 

occupied /possessed from the possession of this respondent 

plaintiff it total disregard of rule of law. 

 OPP/APPELLANT’S CASE 

3. The opposite party/appellant has filed the written objection 

against the instant petition of injunction. The validity period 

from 31-01-2017 to 31-01-2020 which clearly indicates that the 

power of attorney period is over and was only a period of three 

years.  
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4. Consequent to that, learned Munsiff No.1, Tezpur vide order 

dated 20-01-2022  granted injunction  in Misc.(J) case 

No.12/2021 directing the defendant/ appellant to refrain from 

running the filling station from the date of order dated 20-01-

2022 till the completion of the term of five years of the said 

power of attorney in favour of the respondent plaintiff (the 

period of dispossession of the petitioner from 29-07-2020 till 

the completion of five years to be adjusted from the end date 

of termination of the power of attorney i.e. 30-01-2022). 

5. Being aggrieved by the order dated 20-01-2022 passed by the 

learned Munsiff No.1, Tezpur,  in Misc.(J) case No.12/2021 in 

T.S. No.19/2021, the appellant/defendant preferred the instant 

appeal against respondent plaintiff under the following 

grounds: -- 

GROUNDS OF APPEAL  

(i) That the learned court below while passing an 
order of injunction failed to apply the principles 
governing grant of temporary injunction and 
passed an order of injunction in spite of itself 
observing that the suit is related to settlement of 
accounts and cases where money is question, in 
such circumstances court should refrain from 
passing any injunction and as such the 
impugned order dated 20-01-2022 by the 
learned Munsiff No.1, Tezpur in Misc. (J) case 
No.12/2021 in T.S. No.19/2021 is liable to be set 
aside and quashed.  

(ii) That the learned Munsiff No.1, Tezpur failed to 
appreciate that the plaintiff respondent  has no 
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prima facie case for grant of temporary 
injunction especially when the respondent is 
admittedly an agent of the petitioner and the 
petitioner while taking possession of the petrol 
pump revoked the power of attorney making it 
invalid and as such passing an injunction against 
the principal in favour of the agent is absurd and 
as such the impugned order dated 20-01-2022 
by the learned Munsiff No.1, Tezpur in Misc. (J) 
case No.12/2021 in T.S. No.19/2021 is liable to 
be set aside and quashed.  

(iii) That the learned Munsiff No.1, Tezpur failed to 
appreciate that the petrol pump is owned and 
possessed by the petitioner whereas the 
respondent is an agent of the petitioner vide a 
power of attorney which is revoked as on date, 
being so, the learned court below failed to 
appreciate the principle relating of irreparable 
loss and passed an order causing irreparable 
loss to the petitioner/defendant/petrol pump 
owner as such the impugned order dated 20-01-
2022 by the learned Munsiff No.1, Tezpur in 
Misc. (J) case No.12/2021 in T.S. No.19/2021 is 
liable to be set aside and quashed.  

(iv) That the learned Munsiff No.1, Tezpur failed to 
appreciate that the power of attorney is not 
entitled to the petrol pump in presence of his 
agent especially after revocation of the power of 
attorney and after intimating the same to the 
respondent by way of the legal notice and also 
by way of paper publication and as such in no 
way the respondent could challenge his 
dispossession under Section 6 of Specific Relief 
Act, which is being sought to be done and as 
such the impugned order dated 20-01-2022 by 
the learned Munsiff No.1, Tezpur in Misc. (J) 
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case No.12/2021 in T.S. No.19/2021 is liable to 
be set aside and quashed.  

(v)  That the learned Munsiff No.1, Tezpur failed to 
understand and appreciate that the petitioner is 
the sole proprietor and licensee of the Indian Oil 
Corporation Limited of the petrol pump and the 
respondent is a Power of Attorney holder only. 
The court below failed to understand the power 
of attorney holder is merely an agent of the 
principle. An order passed restraining the 
principle from functioning of his own petrol 
pump is very much absurd to the concept of 
agent and principle and such, the impugned 
order dated 20-01-2022 passed by the learned 
Munsiff No.1, Tezpur in Misc. (J) case 
No.12/2021 in T.S. No.19/2021 being perverse is 
liable to be set aside and quashed.  

(vi) That the learned Munsiff No.1, Tezpur failed to 
appreciate the documents before the court 
below inasmuch as the Power of Attorney before 
the court below reflected the validity period from 
31-01-2017 to 31-01-2020 which clearly 
indicates that the power of attorney period is 
over and was only a period of three years. With 
regard to the typographical error, the 
respondent never questioned the petitioner with 
regard to error in writing the year as such, it can 
be safely presumed that the parties to the Power 
of Attorney had agreed to the term period of 
three years. But this fact of the matter was not 
at all considered by the court below and without 
any concrete reason whatsoever passed an 
order purely on assumption having far reaching 
consequences and decided finally that the Power 
of Attorney is valid for five years instead of three 
years and as such impugned order dated 20-01-
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2022 passed by the learned Munsiff No.1, 
Tezpur in Misc. (J) case No.12/2021 in T.S. 
No.19/2021 being perverse is liable to be set 
aside and quashed.  

(vii) That the learned Munsiff No.1, Tezpur could not 
properly assess to whom irreparable injury will 
be caused and also could not weigh the scale of 
balance to determine the balance of convenience 
before passing the temporary injunction 
especially when the petitioner who is the owner, 
possessor and licensee of the petrol pump, is 
running the petrol pump and as such, the 
impugned order dated 20-01-2022 passed by the 
learned Munsiff No.1, Tezpur in Misc. (J) case 
No.12/2021 in T.S. No.19/2021 being perverse is 
liable to be set aside and quashed. and  

(viii) That the title of the suit u/s 6 of Specific Relief 
Act, “In the matter” of is conspicuously absent 
about the so called 5 (Five) year irrevocable 
Power of Attorney nor there is any whisper of 
this alleged 5 (Five) years long Irrevocable 
Power of Attorney in the prayer portion. In the 
absence of these and despite absence of any 
kind of pleadings in the suit and miscellaneous 
proceedings, the learned court below imported 
this factum on its own and scripted and decided 
finally all together new things being perverse, 
illegal and sans sanction of law deserves to be 
interfered, set aside quashed the said temporary 
injunction dated 20-01-2022 passed by the 
learned court of the Munsiff No.1, Tezpur.  

6. After admission of the instant Misc. Appeal notice was 

served upon the respondent plaintiff and he has appeared in 

the Misc. Appeal case.  
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7. I have heard argument of the learned counsel from both the 

sides.  In the time of argument the learned advocate 

appeared for the appellant defendant has submitted that the 

respondent plaintiff has no prima facie case for granting of 

ad-interim temporary injunction especially when the 

respondent plaintiff  is admittedly an agent of the appellant 

defendant and the appellant defendant while taking 

possession of the petrol pump revoked the power of 

attorney making it invalid and as such passing of an 

injunction against the principal was not tenable in the eye of 

law, hence this impugned order dated 20-01-2022 passed 

by the learned Munsiff No.1, Tezpur in Misc. (J) case 

No.12/2021 i/c with T.S. No.19/2021 is liable to be set aside 

and quashed. Per contra, the learned advocate appeared for 

the plaintiff respondent has pleaded that the plaintiff 

respondent was supposed to run the filling station for five 

years i.e. till 31-01-2022 on the strength of Irrevocable 

General Power of Attorney executed on 18-11-2016 and 

apart from the entire investments made by plaintiff 

respondent and accounts are to be settled by the parties 

and this plaintiff respondent has the right to continue to 

possess, manage, supervise, look after and to make his 

livelihood earned from the filling station. The respondent / 

plaintiff has relied upon the follows cases :  

(i) AIR 2006 SC 159 
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(ii) AIR 2020 SC 307  

(iii)  AIR 2002 SC 275 

8. I have carefully gone through the order dated 20-01-2022 

passed by learned Munsiff No.1, Tezpur in Misc. (J) Case 

No.12/2021 i/c with T.S. No.19/2021. In the light of 

pleadings of the appellant as well as the argument put 

forwarded by both the parties, this appellate court in the 

forthcoming discussion shall try to answer the following 

articulated questions :  

(i) Whether the learned Munsiff No.1, Tezpur 

erred both law and facts by granting 

temporary  injunction on 20-01-2022 in 

Misc (J) case no.12/2021 i/c with T.S. 

No.19/2021 without consideration of 

factual aspects of the case ?  

(ii) Whether the learned Munsiff No.1, Tezpur 

at the time of passing temporary injunction 

failed to apply the principles governing 

grant of  temporary injunction? 

(iii) Whether the learned Munsiff No.1, Tezpur , 

at the time of passing the temporary 

injunction ignored the settled provision of 

law? 
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9. Let us see as to whether the respondent / plaintiff was able 

to establish the three golden principles for granting 

temporary injunction in favour of the respondent/plaintiff 

vide order dated 20-01-2022 in Misc. (J) case No.12/2021 

i/c with T.S. No.19/2021. 

10. Now, to decide the validity of the order passed by the 

learned Munsiff No.1, Tezpur on 20-01-2022, this appellate 

court needs to consider the settled principles governing 

grant ad-interim injunction :  

11. It Order 39, Rule 1 of C.P.C. provides that temporary 

injunction may be granted where, in any suit, it is proved 

that the defendant threatens to dispossess the plaintiff or 

otherwise cause injury to the plaintiff in relation to any 

property in dispute in the suit, the court may by order grant 

a temporary injunction to restrain such act or make such 

other order for the purpose of staying and preventing or 

dispossessing the plaintiff or otherwise causing injury to the 

plaintiff in relation to any property in dispute in the suit as 

the court thinks fit until the disposal of the suit or until 

further orders. 

12. It is settled law that the relief for granting of injunction is 

subject to the court satisfying that : 

(1) there is a serious disputed question to be tried in 

the suit and that an act, on the facts before the court, there 

is probability of his being entitled to the relief asked for by 
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the plaintiff/ defendant; 

(2) the court‟s interference is necessary to protect the 

party from the species of injury. In other words, irreparable 

injury or damage would ensure before the legal right would 

be established at trial; and 

(3) that the comparative hardship or mischief or 

inconvenience which is likely to occur from withholding the 

injunction will be greater than that would be likely to arise 

from granting it.  

13. To grant the order of temporary injunction, the following 

principles are laid down for consideration by the court while 

granting temporary injunction: Prima facie case, Balance of 

convenience and Irreparable injury. 

14. The term „prima-facie‟ case is that the applicant must make 

out a prima facie case in support of the rights claimed by 

him and the court must be satisfied that there is a bona-fide 

dispute raised by one of the applicant that there is a strong 

case for trial which needs investigation and decision on 

merits and on the facts before the court, there is a 

probability of the applicant being entitled to the relief 

claimed by him that existence of prima facie rights and 

infraction of such right is a condition for grant of temporary 

injunction.   

15. From perusal of the order dated 20-01-2022 in Misc (j) case 

no.12/2021 i/c with T.S. No.19/2021 passed by the learned 
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trial court below it appears that the learned trial court below 

while passing the impugned order dated  20-01-2022 

observed that “ as per pleading of  the petitioner and 

perusal of the Power of Attorney it is prima-facie seen that 

the agreement to run the filling station was for a term of 

five years w.e.f. 31-01-2017. Hence, dispossession of the 

applicant despite an ongoing litigation regarding the suit 

property and non-settlement of accounts would cause 

irreparable injury to the petitioner. Balance of convenience 

also lies in favour of the applicant as he was in possession 

of the suit property on the basis of an irrevocable Power of 

Attorney.….it is seen that mischief likely to be caused to the 

applicant outweighs any prejudice likely to be caused to the 

Opposite Party.”  And on the basis of the said findings the 

learned Munsiff No.1, Tezpur vide order dated 20-01-2022 

in Misc (j) case no. 12/2021 granted temporary injunction in 

favour of the respondent/plaintiff by directing the appellant 

defendant to refrain from running the filling station from the 

date of order dated 20-01-2022 till the completion of the 

term of five years of the said power of attorney in favour of 

the respondent/ plaintiff (the period of dispossession of the 

respondent plaintiff from 29-07-2020 till the completion of 

five years to be adjusted from the end date of termination 

of the power of attorney i.e. 30-01-2022). 
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16. Now, coming to the instant case, on meticulous perusal of 

the pleadings on record, this court finds that the 

appellant/defendant is a sole proprietor of the filling station 

namely M/s Agarwala Barua & Co. and the 

respondent/plaintiff was given Power of Attorney to run this 

filling station. It was admitted by the both parties that the 

appellant defendant took possession of the filing station on 

29-07-2020 from the respondent plaintiff. It was also 

observed that the defendant/ appellant was in possession 

over the filing station since 29-07-2020 till the date of 

passing of interim injunction (04-02-2021) by the learned 

trial court below.   

17.  That the petrol pump is owned and possessed by the 

appellant defendant whereas the respondent plaintiff is an 

agent of the appellant defendant vide an irrevocable general 

power of attorney dated 18-11-2016 of which period was 

mentioned for five years however clearly described the 

period as from 31-01-2017 till 31-03-2020. 

18. Section 20 of the Power of Attorney Act, 1882 provides that 

generally the principal has the right to revoke the authority 

of his agent whenever he likes. Ordinarily an agency is 

terminated by : 

(i) The principal revoking his authority. 
(ii) The agent renouncing the business of agency. 
(iii) The business of agency being completed.  
(iv) Either the principal or the agent dying or 

becoming of unsound mind. 
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(v) The principal being adjudicated an insolvent. 
(vi) By the expiry of the period fixed.   
(vii) Implied revocation. 
(viii) Death of one of the parties to the deed. and 
(ix) Renunciation by or by disability of the attorney.  

 

           That the principal has the right to revoke the authority 

given to his agent at any time before the authority has been 

exercised, except where the agent has himself an interest in 

the property which forms the subject matter of the agency. 

This power must also be given for the purpose of protecting 

the interest of an attorney 

           That Reasonable notice must be given of the revocation 

of the authority, otherwise the damages thereby resulting to 

the principal or agent, as the case may, be must be made good 

to the one by the other. A revocation may be expressed or 

implied in the conduct of the principal or agent respectively.  

19.  So, it appears that the respondent plaintiff is admittedly an 

agent of the defendant appellant and the defendant appellant 

took possession of the petrol pump on 29-07-2020 by revoking 

the power of attorney making it invalid and the appellant 

defendant was in possession over the petrol pump  till passing 

the ad-interim injunction order dated 04-02-2021 by the 

learned trial court below.  

20.  Hence, this appellate court holds that respondent plaintiff 

has no prima facie case for granting of temporary injunction as 

such passing of an injunction in favour of the 
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respondent/agent against the appellant/principal was not 

within consideration of the factual aspect of the case. 

21. With regard to the second condition for granting a 

temporary injunction i.e. the balance of convenience, the court 

much be satisfied that the qualified mischief, hardship or 

inconvenience which is likely to be caused to the applicant by 

refusing the injunction will be greater than that which is likely 

to be caused to the opposite party by granting ad-interim 

injunction. From the fact disclosed from the pleading on record 

it is clear that the plaintiff respondent was not in possession 

on the petrol pump since 29-07-2020 till date. So, at this stage 

the plaintiff respondent was not able to show that the plaintiff 

respondent are going to sustain loss which could not be 

adequately compensated though adequate damage rather the 

materials show that the mischief that might be caused to the 

appellant opposite party by allowing the prayer of temporary 

injunction would be much greater than the mischief that might 

be caused to the plaintiff respondent by granting temporary 

injunction. Accordingly, this appellate court finds that by 

passing the temporary injunction on 20-01-2022 of the learned 

trial court below in Misc(j) case no.12/2021 to refrain the 

defendant appellant from running the filling station from the 

date of order dated 20-01-2022 till the completion of the term 

of five years of the said power of attorney in favour of the 

petitioner (the period of dispossession of the plaintiff 
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respondent from 29-07-2020 till the completion of five years to 

be adjusted from the end date of termination of the power of 

attorney i.e. 30-01-2022) shall make cause more loss to the 

defendant appellant and such damage is not recoverable in 

law is an adequate remedy. 

22. In the light of the above discussions, this appellate court 

holds that balance of convenience and inconvenience for 

granting temporary injunction is not favours of the 

plaintiff/respondent. 

23. So, this court has found that validity period of the power of 

attorney was clearly mentioned from 31-01-2017 to 31-01-

2020 which indicate that the power of attorney period may be 

over. But this fact of the matter was not at all considered by 

the court below and without any concrete reason whatsoever 

passed an order on assumption having far reaching 

consequences and decided finally that the Power of Attorney is 

valid for five years instead of three years. 

24. Now, looking the questions formulated by this appellate 

court this appellate court finds that the learned Munsiff No.1, 

Tezpur erred both law and facts by granting temporary 

injunction on 20-01-2022 in Misc. (J) case No.12/2021 without 

consideration of factual aspects of the case. Furthermore, 

learned trial court at the time of passing the temporary 

injunction failed to apply the principles governing grant of 

temporary injunction.  
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25. In the result, the order dated 20-01-2022 passed by the 

learned Munsiff No.1, Tezpur needs interference. Accordingly, 

the impugned order dated   20-01-2022 passed by the learned 

Munsiff No.1, Tezpur in Misc.(J) case No.12/2021 in Title Suit 

No.19/2021 is liable to be set aside.  

26. Misc. Appeal filed by the appellant defendant is allowed with 

cost.  Send the case record along with a copy of this order to 

the learned Munsiff No.1, Sonitpur, Tezpur.  

27. Given under my hand and seal of this court on the 5th day of 

March, 2022. 

 

       
 

 

 

Dictated and corrected by me. 

 

 

 

 

 
 

Dictation taken and  

Transcribed be me: 

 

(J. K Muru), Steno. 

(N. Bhatta) 

Civil Judge 

Sonitpur, Tezpur 

(N. Bhatta) 

Civil Judge 

Sonitpur, Tezpur 


